Abstract
INTRODUCTION
In a number of cases, the European Court of Human Rights in Strasbourg (the Strasbourg Court or ECtHR), the Court tasked with overseeing the European Convention for the Protection of Human Rights and Fundamental Freedoms of 1950 (ECHR), has been asked to decide whether bans on the wearing of religious symbols 1 are a breach of the freedom to manifest one's religion contrary to Article 9 ECHR and/or the right to non-discrimination in Article 14 ECHR. Th e Strasbourg Court has left a wide margin of appreciation to States in these cases and, although it generally fi nds an interference with these rights, it usually considers this interference to be * All websites were last visited on 1 March 2014.
1 Th e term 'religious symbol' will be used to indicate a symbol which signifi es an important part of a person's religious identity. It includes symbols worn because of a religious obligation or linked to or inspired by a person's religion or belief.
Intersentia justifi ed. Th e Strasbourg Court seems, as will be discussed below, to readily accept the justifi cation brought forward by the State Party. A person aff ected by the bans is therefore unlikely to be successful in claiming an infringement of their human rights before this Court, although very recent case law might tentatively suggest a shift in this approach. But would a challenge of bans on the wearing of religious symbols have more chance of being successful in the Court of Justice of the European Union 2 in Luxembourg? Will the latter decide these cases diff erently and be more willing to fi nd a breach of human rights or anti-discrimination law? A number of arguments suggest that the Luxembourg Court might deal with bans on religious symbols in a diff erent way from the Strasbourg Court and fi nd that these are not justifi ed under EU law. Th is article starts with an overview of the case law of the Strasbourg Court on bans on the wearing of religious symbols, including an examination of the justifi cation test applied under both Articles 9 and 14 ECHR. It then proceeds with an analysis of the arguments which suggest that the Luxembourg Court, if called upon to do so, could very well deal with these bans in a diff erent way by applying a stricter justifi cation test, which makes a fi nding that these bans are not justifi ed under EU law more likely. Th ese arguments are, fi rst, that EU law does not generally allow for justifi cation of direct discrimination except in certain, clearly prescribed circumstances. Second, the Luxembourg Court has consistently held that restrictions on the rights laid down in the EU anti-discrimination directives must be interpreted strictly. Th ird, the EU Charter of Fundamental Rights expressly states that the EU can go beyond the provisions of the ECHR. And, fourth, the Luxembourg Court is generally more concerned with a uniform application of EU law, while the Strasbourg Court gives States a certain margin of appreciation. In the conclusion, an attempt is made to answer two questions: whether it is likely that the Luxembourg Court will provide a better route to successfully claim a violation against bans on the wearing of religious symbols and whether the recent tentative shift in approach in the Strasbourg Court might mean that the latter route could, in the future, be more successful as well. In other words, which court, Strasbourg or Luxembourg, would provide the best protection for those people who want to wear a religious symbol but who are prohibited from doing so?
It must be noted that it is much easier for an individual to reach the Strasbourg Court, because that Court can 'receive applications from any person, nongovernmental organisation or group of individuals claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in the Convention or the Protocols thereto' (Article 34 ECHR). Th erefore, an individual aff ected by a ban on the wearing of religious symbols can apply directly to the Strasbourg Court, once all domestic remedies are exhausted. In contrast, the right 2 Th ere are three strands to the court system in the EU: the Court of Justice, the General Court and the specialised courts in specifi c areas. Th e Court of Justice gives rulings on requests for preliminary rulings and, as mentioned below, a case on bans of religious symbols would reach the EU courts in this way, so, in the following, 'the Luxembourg Court' refers to the Court of Justice of the EU. Any references in quotes to the ECJ are also to this Court. of individuals to take direct action in the Luxembourg Court is limited to situations where EU decisions or actions are addressed to them or are of individual or direct concern to them (Article 263 TFEU). Th is does not cover cases where public or private institutions in a Member State have limited the wearing of religious symbols, so this procedure cannot be used.
Another way a case can reach the Luxembourg Court is via a preliminary reference from a national court. Article 267 TFEU determines that where a question is raised before any court or tribunal of a Member State about the interpretation of the Treaties or about the validity and interpretation of acts of the institutions, bodies, offi ces or agencies of the Union, that court or tribunal may (or sometimes must 3 ), if it considers that a decision on the question is necessary to enable it to give judgment, request the Luxembourg Court to give a ruling on the question. However, it is ultimately up to the national court to decide on this and an individual claimant cannot force a court to do so.
Another problem could arise from the fact that the national court, when requesting a preliminary ruling, formulates questions for the Luxembourg Court to answer. Th erefore, even if a national court requests a preliminary ruling, the question(s) asked by the national court might limit what the Luxembourg Court can decide on. Although, it has been argued that this Court does not always hold itself to be strictly bound by the referred questions from the national court. 4 So it might be diffi cult to get a case referred to the Luxembourg Court, and, although cases concerning the interpretation of Directive 2000/78/EC, 5 do reach this Court, 6 none of these cases, to date, relate to religious discrimination. However, this is not to say that a reference relating to religious discrimination and its interpretation will not be made in the future.
An example of a case that could -and, it is suggested, should -have been referred to the Luxembourg Court is the British case of Eweida v. British Airways. 7 Eweida was 3 If such a question is raised before a court/tribunal against whose decisions there is no judicial remedy under national law, the court/tribunal must bring the matter before the Luxembourg Court. Intersentia employed by British Airways as check-in staff . When a new uniform was adopted, Eweida was not allowed to wear a small silver cross in a visible manner with her uniform. She complained, among other issues, of indirect discrimination on the ground of her religious belief. Th is claim was rejected by both the Employment Tribunal (ET) and the Employment Appeal Tribunal (EAT) because Eweida had not shown that the uniform requirement put persons of the same religion at a disadvantage. 8 Th e EAT held that, for a fi nding of indirect discrimination, the disadvantage must be suff ered by others who share her religion or belief and thus that indirect discrimination required group disadvantage. 9 Th is was confi rmed by the Court of Appeal which concluded that the term 'persons', both in the British Regulations and in Directive 2000/78/EC, could not be read as including a single person. 10 However, it can be argued that Directive 2000/78/EC does not require group disadvantage for a fi nding of indirect discrimination. According to Bamforth et al. and the British Equality and Human Rights Commission, the wording in the Directive 'would put persons […] ' suggests that indirect discrimination could potentially occur when only one person defi ned by the particular characteristic was put at a disadvantage and thus that there is no requirement of group disadvantage. 11 Th is would mean that British law is interpreted in a more restrictive way than EU law.
It is suggested that the question of whether indirect discrimination requires group disadvantage should have been referred to the Luxembourg Court via a preliminary reference. Counsel for Eweida should have raised this question about the interpretation of Directive 2000/78/EC and the compatibility of the British defi nition of indirect discrimination with the Directive. Although it would still have been up to the national court to decide to do so or not, if it had done so, this could have led to a clarifi cation by the Luxembourg Court of indirect discrimination, one of the central terms in EU anti-discrimination law.
Th erefore, cases could reach the Luxembourg Court via a preliminary ruling and there is a clear role for advocates/representatives in national cases to raise questions concerning EU law. But, as mentioned above, because an individual can take cases 8 Th e Employment Equality (Religion and Belief) Regulations 2003 were applicable at the time. Reg. 3(1)(b) on indirect discrimination determined that a provision, criterion or practice which 'puts or would put persons of B's [the person suff ering the discrimination] religion or belief at a particular disadvantage compared with others'. Th e same formulation can now be found in S 19(2) of the Equality Act 2010. 9 Eweida (EAT) (n 7) paras 11 and 61. 10 Eweida (CA) (n 7) para 15. directly to the Strasbourg Court, it is much easier and thus much more likely for a case to reach the Strasbourg Court than the Luxembourg Court.
In the following the diffi culties in getting to the Luxembourg Court will be ignored and the discussion will be restricted to what could happen if a ban on the wearing of religious symbols arrives at that Court. Th is does mean that a comparison is made between real cases from the Strasbourg Court and possible future litigation on freedom of religion and on religious discrimination in the Luxembourg Court but, in this comparison, cases of the Luxembourg Court in relation to the other grounds of discrimination covered by EU law will be used where relevant.
BANS ON THE WEARING OF RELIGIOUS SYMBOLS UNDER THE ECHR
2.1. ARTICE 9 ECHR Article 9(1) ECHR guarantees the freedom of thought, conscience and religion, which includes the freedom to manifest one's religion or belief. Article 9(2) ECHR determines that the freedom to manifest one's religion or belief can be restricted but only if the restriction is prescribed by law and is necessary in a democratic society for the protection of public safety, public health or morals or for the protection of the rights and freedoms of others. Th erefore, the right to freedom of conscience, thought and religion cannot be restricted by a State, but, in certain circumstances, an interference with one's manifestation of religion or belief can be justifi ed.
Because the justifi cation test under Article 9 is very similar to the justifi cation test under Article 14 ECHR and to the justifi cation tests under the EU Charter of Fundamental Rights and under EU anti-discrimination law, this test will be examined in more detail.
Analysing the conditions for justifi cation, 'prescribed by law' means that the law must be accessible and suffi ciently precise to make its eff ects foreseeable. 12 In two cases where French girls were excluded from school because they did not want to take off their Muslim headscarves during sports lessons, the Strasbourg Court held that, according to its settled case law, 'the concept of "law" must be understood in its "substantive" sense, not its "formal" one. It therefore includes everything that goes to make up the written law, including enactments of lower ranks than statutes'. 13 Restrictions on the freedom to manifest one's religion or belief must pursue a legitimate aim as summed up in Article 9(2) ECHR: the interests of public safety, the protection of public order, health and morals, and the protection of the rights and freedoms of others. A restriction must also be 'necessary in a democratic society'. Th is means that the interference complained of must correspond to a pressing social 15 Th e Strasbourg Court explained the concept of necessity in Handyside v. the United Kingdom, where it noted that the adjective 'necessary' is not synonymous with 'indispensable'; neither has it the fl exibility of such expressions as 'admissible', 'ordinary', 'useful', 'reasonable' or 'desirable'. Th e States Parties enjoy a certain margin of appreciation to make the initial assessment of the reality of the pressing social need implied by the notion of 'necessity' in this context, because the national authorities are considered to be better placed to assess what is necessary in a democratic society. 16 But this margin is not unlimited and the Strasbourg Court is empowered to give the fi nal ruling. 17 In other words, the domestic margin of appreciation goes hand in hand with European supervision.
However, the width of this margin is not always the same and it seems that the Strasbourg Court allows a wider margin of appreciation in relation to restrictions on the freedom to manifest one's religion in Article 9(2) ECHR than in relation to restrictions on rights in other articles, like Article 8 (right to respect for private and family life), Article 10 (freedom of expression) and Article 11 (freedom of assembly and association), which also contain the condition that a restriction must be 'necessary in a democratic society'. 18 A number of factors appear to play a role in determining the width of the margin of appreciation aff orded to States by the Strasbourg Court: the level of pan-European consensus or the existence of a common standard on the issue in Europe, the extent to which the matter interferes with the core of an applicant's private life and the circumstances of the case. 19 However, it appears that the level of consensus plays the most important role and, in relation to religious issues, the Strasbourg Court has held that 'it is not possible to discern throughout Europe a uniform conception of the signifi cance of religion in 20 Th is absence of a common European consensus has led the Strasbourg Court to aff ord States a wide margin of appreciation in relation to restrictions on the Article 9 right to manifest one's religion or belief.
CASE LAW UNDER ARTICLE 9 ECHR
Th e Strasbourg Court now generally holds that the wearing of a religious symbol is a manifestation of a person's religion or belief and then proceeds to an examination of the question whether the ban is justifi ed under Article 9(2) ECHR. 21 In Dahlab v. Switzerland, 22 a teacher in a primary school, aft er converting to Islam, started wearing long loose clothing and a hijab or Islamic headscarf. Th e director of public education, aft er an inspection, directed her to stop wearing the headscarf in school because it was against the strict denominational neutrality of a public, secular education system. Dahlab applied to the Strasbourg Court, claiming a violation of Articles 9 and 14 (right not to be discriminated against) ECHR.
Th e Strasbourg Court concluded that the wearing of the headscarf was a manifestation of Dahlab's belief but that, under Article 9(2), the interference was justifi ed in principle and proportionate to the stated aim of protecting the rights and freedoms of others, namely the rights of the children in the school. 23 Th e wearing of the headscarf might have some proselytising eff ect and was hard to square with the principles of tolerance and respect for others and of gender equality. 24 In Leyla Sahin v. Turkey, a medical student was not allowed to take her exams because she refused to remove her headscarf. Th e Strasbourg Court proceeded on the assumption that the regulations in questions constituted an interference with Sahin's manifestation of her religion. Th e Court (both Chamber and Grand Chamber) considered that this interference was justifi ed under Article 9(2) because it had a legal basis and pursued the legitimate aims of protecting the rights and freedoms of others and of protecting public order. 25 Th e interference was necessary in a democratic society and met a pressing social need by seeking to achieve the constitutional principles of secularism and equality. 26 Ibid, under THE LAW, point 1.
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Intersentia margin of appreciation because there was a diversity of approaches taken by the national authorities on the wearing of religious symbols in educational institutions. 27 In both cases, the Strasbourg Court appeared to defer to the decision of the respective State Party that the headscarf formed a threat to State neutrality and the secular character of the State and also to the principle of gender equality. Th ere does not appear to have been any balancing of the interests of the State with the interests of the applicants, nor did the Strasbourg Court pay any attention to what the headscarf meant for Ms Dahlab and Ms Sahin themselves. Th e Strasbourg Court thus aff orded the States Parties a very wide margin of appreciation and it did not undertake a rigorous or objective examination of the necessity or proportionality of the ban in a democratic society. 28 In Leyla Sahin v. Turkey, judge Tulkens, the dissenting judge in the Grand Chamber, criticised the Strasbourg Court where she said that the European supervision that must accompany the margin of appreciation 'seems quite simply to be absent from the judgment' and that this European supervision cannot 'be escaped simply by evoking the margin of appreciation'. 29 She also criticised the justifi cation of the wide margin of appreciation by the (16) majority judges in this case, namely the lack of European consensus about the wearing of religious symbols in educational institutions, because 'the comparative-law materials do not allow of such a conclusion, as in none of the member States has the ban on wearing religious symbols extended to university education, which is intended for young adults, who are less amenable to pressure'. 30 Th is suggests that the absence of a consensus across Europe is used by the Strasbourg Court in this case to reduce its scrutiny of the arguments of the (Turkish) State to such a low level that it is (almost) absent. Th is seems to confi rm the point made by Edge that 'there is a danger that the broad margin of appreciation justifi ed by European 27 Ibid para 102 (Chamber) and para 109 (Grand Chamber). Ibid. For the same criticism: Evans (n 28) 5 and 6; Lewis (n 18) 408; and Rorive (n 28) 2682. diversity in religious issues could become no more than a mechanism by which the Court and Commission can avoid political sensitivities which follow from that diversity'. 31 Despite the criticism raised against these two cases, the Strasbourg Court appears to have continued to aff ord States a wide margin of appreciation in relation to bans on the wearing of religious symbols, including headscarves and turbans, and has generally held these to be justifi ed in the interest of public order and/or the protection of the rights and freedoms of others or public safety. 32 However, the Strasbourg Court's judgments in two recent cases might show that the margin of appreciation is not unlimited, that there is some European supervision aft er all and that the Strasbourg Court is starting to examine the justifi cation brought forward by the State Party in a slightly more rigorous way. In Ahmet Arslan and Others v. Turkey, 33 127 members of a religious group were convicted for touring the streets of Ankara while wearing turbans and distinctive trousers and tunic, a dress code based on their religious beliefs. Th e Strasbourg Court found a violation of Article 9 because the Turkish Government had not convincingly established the necessity of the disputed restriction and the interference was not based on suffi cient reasons and thus not justifi ed. 34 Th e Strasbourg Court emphasised that there was a distinction between wearing religious dress in public areas open to all and wearing it in schools or other public establishments where religious neutrality might take precedence over the right to manifest one's religion or belief. 35 Th e Strasbourg Court also considered that there was no evidence that the applicants had represented a threat to public order or that they had been involved in proselytising by exerting inappropriate pressure on passers-by. 36 Intersentia to be an unjustifi ed interference and thus a violation of Article 9, 37 but this case also shows a greater willingness to balance the interest of applicants in their freedom to manifest their religion or belief with the interests of the State Party in restricting this freedom.
Th is willingness was also apparent in Eweida and Others v. the United Kingdom, 38 where the Strasbourg Court had to deal with two Christian applicants who both wanted to wear a cross in a visible way with their uniform. Eweida, who, as stated above, worked as check-in staff for British Airways, and Chaplin, who worked as a nurse, were both prohibited from wearing a cross in this way because this was against their employer's uniform policy. Th e Strasbourg Court held that their wish to wear a cross in a visible manner was a manifestation of their belief and that the respective uniform policies were an interference with this right. 39 When it came to the question of justifi cation, the Strasbourg Court concluded that, in Eweida's case, a fair balance had not been struck between her right to freely manifest her religion and British Airways' wish to protect its corporate image and that the domestic courts had given too much weight to the latter. 40 However, in relation to Chaplin, the balance between the interests involved was held to have been struck in the right way because the reason for asking Chaplin to remove her cross was the protection of health and safety on a hospital ward, and this was inherently of much greater importance than that which applied in respect of Eweida. 41 Th e Strasbourg Court thus considered the justifi cation and proportionality question in more detail than it has oft en done in the past and gave greater weight to the importance of the manifestation for the applicants themselves, something that was completely absent in Dahlab v. Swtizerland 42 and Leyla Sahin v. Turkey. 43 Th e Strasbourg Court considered that 'on one side of the scales was Eweida's desire to manifest her religious belief' 44 and that 'as in Eweida's case, the importance for the 37 Th e Strasbourg Court (Grand Chamber) will get a chance to decide on this in SAS v France App no 43835/11, which concerns a challenge to the French legal ban on all face covering clothing in public places. A violation of Arts. 3 (prohibition of torture and inhumane and degrading treatment), 8, 9, 10, 11 and 14 is claimed. Th e case was heard by the Grand Chamber on 27 November 2013, aft er the Chamber, in May 2013, relinquished jurisdiction (for a summary of this hearing see: http://strasbourgobservers.com/2013/11/29/s-a-s-v-france-a-short-summary-of-an-interestinghearing/). It is, at time of writing (March 2014), not known when the judgment will be published. 38 Eweida and Others v the United Kingdom App nos 48420/10, 59842/10, 51671/10 and 36516/10 (ECHR, 27 May 2013). Th ese four cases (Eweida, Chaplin, Ladele and McFarlane) were heard together but the latter two did not concern the wearing of religious symbols and will therefore not be discussed here. 47 can thus be seen as signifi cant because in these cases the Strasbourg Court, for the fi rst time in cases relating to bans on the wearing of religious symbols as manifestation of a person's religion or belief under Article 9 ECHR, applied a stricter proportionality test which included giving weight to the importance of the religious manifestation for the individual applicant. Th is is a signifi cant development and, if the Strasbourg Court continues on this route, persons aff ected by bans on the wearing of religious symbols would have more chance of challenging such bans successfully or, at least, will have their interests in being able to manifest their beliefs taken into account by the Strasbourg Court. It can be assumed that the judgment in Eweida and Others v. the UK is leading, as the Chamber held a public hearing, indicating that the issues at stake in this case were rather important. And, referral to the Grand Chamber was refused, which seems to indicate that the judgment did not raise a serious question aff ecting the interpretation or application of the Convention (Article 43 ECHR).
ARTICLE 14 ECHR
Article 14 ECHR prohibits discrimination in the enjoyment of the rights and freedoms set forth in the Convention on a large number of grounds. 48 Bans on the wearing of religious symbols could possibly be a violation of Article 14 as they could constitute religious or other forms of discrimination. Article 14 does not give any indication whether and in what circumstances discrimination can be justifi ed, but the Strasbourg Court has held that it does not forbid every diff erence in treatment. Th e equal treatment principle in Article 14 is violated if the distinction has no objective and reasonable justifi cation. And, to be justifi ed, a diff erence in treatment must not only pursue a legitimate aim, there must also be a reasonable relationship of proportionality between the means employed and the aim sought to be realised. 49 Th is 45 Ibid para 99. On 27 May 2013, the Grand Chamber rejected a request for referral to the Grand Chamber, so the judgment is fi nal: http://hudoc.echr.coe.int/sites/eng-press/pages/search. aspx?i=003-4372554-5248315#{%22itemid%22:[%22003-4372554-5248315%22]}.
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Article 14 does not provide a freestanding right to non-discrimination, it only prohibits discrimination in the enjoyment of the rights in the ECHR. Protocol 12 ECHR does provide a free-standing right to non-discrimination of 'any right set forth by law'. 
CASE LAW UNDER ARTICLE 14 ECHR
As mentioned, Article 14 can only be invoked in conjunction with one or more other articles of the ECHR. Because of this, the Strasbourg Court oft en does not fi nd it necessary to consider whether there is a breach of Article 14 or it will fi nd that no separate question arises under Article 14. 51 In some of the cases concerning bans on the wearing of religious symbols discussed before, where the Strasbourg Court has considered the discrimination claim, it has held that the rules banning the religious symbol were not specifi cally concerned with religious affi liation or sex. Instead, the Strasbourg Court examined the aims of the rules and decided that these were legitimate and that there was, thus, no discrimination. 52 In Dahlab v. Switzerland and Kurtulmus v. Turkey, the Strasbourg Court stated that the rule on the wearing of religious symbols applied to men as well as women and in Kōse and Others v. Turkey, the rule was said to be applicable equally to boys. 53 For example, in Dahlab v. Switzerland, the Court held that 'the measure could also be applied to a man who, in similar circumstances, wore clothing that clearly identifi ed him as a member of a diff erent faith'. 54 In Aktas and Others v. France, it was held that the rules were applicable to all religious symbols and thus did not constitute religious discrimination. 55 Th erefore, even where Article 14 is considered, there does not seem to be any consideration of whether there is a reasonable relationship of proportionality between the means employed and the aim sought to be realised.
Th e above suggests that a claim that bans on the wearing of religious symbols are discriminatory under Article 14 is unlikely to be successful and therefore does not See, for example, Eweida and Others v the United Kingdom (n 38), where, in relation to Eweida, the Strasbourg Court did not fi nd it necessary to examine the claim under Article 14 in conjunction with Article 9 separately (para 95). While, in relation to Chaplin, it considered that, as the factors to be weighed in the balance when assessing proportionality under Article 14 taken in conjunction with Article 9 would be similar, there was no basis to fi nd a violation of Article 14 (para 101). assist persons who want to wear religious symbols as a manifestation of their religion or belief in overturning such bans. Until recently, this also appeared to be the case for claims of a violation of Article 9, but Ahmed Arslan and Others v. Turkey 56 and Eweida and Others v. the United Kingdom 57 appear to indicate that the Strasbourg Court is more willing to examine whether such bans are justifi ed and proportionate and to give more weight to the importance of the religious manifestation for the person concerned. However, the fi rst case was diff erent from the other cases of the Strasbourg Court on bans on the wearing of religious symbols, as it concerned a ban in public areas open to all rather than a specifi c ban in public establishments. But what would the Luxembourg Court decide if it was asked to examine this issue?
BANS ON THE WEARING OF RELIGIOUS SYMBOLS IN EU LAW
Bans on the wearing of religious symbols could possibly breach Article 10 (freedom of religion) and Article 21 (prohibition of discrimination) of the EU Charter of Fundamental Rights. Furthermore, such bans could constitute discrimination on the ground of religion or belief, but also on other grounds such a gender and racial or ethnic origin. Th ey could also be considered discrimination on a combination of these grounds. A ban on all religious symbols can be seen as direct religion or belief discrimination between those with and those without a religion. Banning religious symbols of one religion only and allowing symbols from others would also amount to direct religious discrimination. Dress rules banning Muslim headscarves and face veils but allowing Sikh turbans and Jewish skull caps would be directly discriminatory against women on the grounds of both gender and religion. Furthermore, neutral dress codes which prohibit all religious symbols could be indirectly discriminatory on the grounds of religion because they disproportionally aff ect non-Christian religions which are more likely to have specifi c dress requirements. Th is could also amount to indirect race discrimination, as the majority of the people aff ected by such bans would be of non-Western origin. Bans on such dress codes could also be indirectly discriminatory against women 58 because, as Blair writes, 'the dress requirements of males from ethnic minority groups (Sikhs apart) have seldom caused problems. Women much more than men are subject to highly restricted dress codes'. In the following, the specifi c focus will be on the justifi cation test, including the proportionality requirement, used in the EU Charter of Fundamental Rights and in EU anti-discrimination law, as these tests are similar to the tests under Articles 9 and 14 of the ECHR and a comparison will be made between the way the Strasbourg Court has used the justifi cation test and the likely use of the similar test by the Luxembourg Court.
EU CHARTER OF FUNDAMENTAL RIGHTS
Article 10(1) of the EU Charter of Fundamental Rights echoes Article 9(1) ECHR, but there is no second paragraph similar to Article 9(2). However, Article 52(1) of the Charter determines that any limitation on the exercise of the rights and freedoms in the Charter must be 'provided for by law and respect the essence of those right and freedoms'. Any limitations must be 'subject to the principle of proportionality' and they 'may be made only if they are necessary and genuinely meet objectives of general interest recognised by the Union or the need to protect the rights and freedoms of others'. According to the Explanations, 60 this is based on the case law of the Luxembourg Court which held, in Karlsson and Others, that restrictions may be imposed on the exercise of fundamental rights provided that those restrictions 'do not constitute, with regard to the aim pursued, disproportionate and unreasonable interference undermining the very substance of those rights'. 61 Th erefore, here again, the measure must be proportionate and necessary and must pursue a legitimate aim.
As already pointed out, this justifi cation test is similar to the objective justifi cation tests under Articles 9 and 14 ECHR and, therefore, it might very well be interpreted by the Luxembourg Court in the same way because Article 52(3) of the EU Charter determines that, if rights in the Charter correspond to rights guaranteed in the ECHR, the meaning and scope of those rights shall be the same as those in the Convention. Th e Explanations make it clear that this includes limitations and that the reference to the ECHR includes the text and the Protocols as well as the case law of the Strasbourg and the Luxembourg Courts. 62 Th is could suggest that the Luxembourg Court would follow the Strasbourg Court and would, if called upon to do so, consider bans on the wearing of religious symbols easily justifi ed under both Articles 10 and 21 of the EU Charter, without much examination or a proper proportionality test, a proper balancing of all the interests involved -unless it follows the Strasbourg Court in Eweida and Others v. the United Kingdom. But, not only the latter case can be used as an argument for the Luxembourg Court not to follow the Strasbourg Court's earlier case law, another argument can be found in Article 52(3) of the EU Charter which determines that 'this provision shall not prevent Union law providing more extensive protection'. A third argument could be that the Luxembourg Court has always held that restrictions and limitations to individual rights in EU law, including the right not to be discriminated against, should be interpreted strictly. 63 For example, in Johnston, the Luxembourg Court stated that 'a derogation from an individual right laid down in the directive 64 must be interpreted strictly' and that the principle of proportionality 'requires that derogations remain within the limits of what is appropriate and necessary for achieving the aim in view'. 65 Th erefore, there are a number of arguments which would suggest that the Luxembourg Court will be stricter in its application of the justifi cation and proportionality test of Article 52(1) of the Charter.
EU ANTI-DISCRIMINATION LAW
As stated above, bans could amount to discrimination on the ground of religion or belief, gender and racial or ethnic origin or on a combination of these grounds. All these forms of discrimination are prohibited under EU law, but the areas covered for each ground are diff erent. Religious discrimination is prohibited by Directive 2000/78/EC, 66 which is only applicable in the area of employment and occupation, including vocational training. 67 70 not only in employment and in access to and supply of goods and services, but also in the areas of social protection, including social security and health care, social advantages and education. It must be noted that all these Directives expressly state that they contain minimum standards which must be implemented by the EU Member States but that these States can introduce or maintain more favourable provisions. Th erefore, national law could prohibit all grounds of discrimination covered by EU law (and others) in all areas covered by Directive 2000/43/EC and in many Member States this is indeed the case.
All EU anti-discrimination Directives prohibit both direct and indirect discrimination. Direct discrimination shall be taken to occur where one person is treated less favourably than another is, has been or would be treated in a comparable situation, on one of the discrimination grounds covered. Indirect discrimination shall be taken to occur where an apparently neutral provision, criterion or practice would put persons having a particular protected characteristic -gender, racial or ethnic origin, religion or belief, disability, age, or sexual orientation -at a particular disadvantage compared with other persons unless that provision, criterion or practice is objectively justifi ed by a legitimate aim and the means of achieving that aim are appropriate and necessary. Although, as discussed, the test for justifi cation of indirect discrimination is very similar to the tests used for justifi cations on restrictions of fundamental rights in the ECHR and in the EU Charter of Fundamental Rights, there are some arguments in favour of the expectation that the Luxembourg Court will apply this test to bans on the wearing of religious symbols in a stricter way. Two of these arguments have already been mentioned: according to settled case law of the Luxembourg Court, restrictions and limitations to individual rights in EU law should be interpreted strictly and this includes the right not to be discriminated against as laid down in the EU anti-discrimination directives. 71 And, the EU can provide more extensive protection for fundamental rights, which includes the right to equality and non-discrimination, than the ECHR does.
Th ere is a further argument in favour of the expectation that the Luxembourg Court is likely to scrutinise justifi cations of bans on the wearing of religious symbols more carefully and apply a more rigorous proportionality test than the Strasbourg Court generally does. Th is is the argument that, under Article 14 ECHR, justifi cation of both direct and indirect discrimination is possible, but EU law is stricter in this and does not, generally, allow for justifi cation of direct discrimination unless in specifi c circumstances clearly mentioned in the directives. In relation to religion and belief (2)) and positive action (Article 7). Genuine occupational requirements are subject to a justifi cation test similar to the ones discussed earlier: the objective must be legitimate and the requirement must be proportionate. However, Directive 2000/78/EC also contains a general exception clause, applicable to all grounds of discrimination covered by the Directive. Article 2(5) determines:
Th is Directive shall be without prejudice to measures laid down by national law which, in a democratic society, are necessary for public security, for the maintenance of public order and the prevention of criminal off ences, for the protection of health and for the protection of the rights and freedoms of others.
However, despite the fact that the justifi cation and proportionality tests for indirect discrimination, for genuine occupational requirements and under Article 2(5), are very similar to the justifi cation tests under Articles 9 and 14 ECHR, here too, there are a number of indications that the Luxembourg Court will apply these tests more strictly. First of all, the justifi cation test for indirect sex discrimination comprises, according to the Luxembourg Court in Bilka Kaufh aus, 72 three parts: the means chosen must correspond to a real need; they must be appropriate with a view to achieving the objective pursued; and they must be necessary to that end. Th is is a strict test and it includes a consideration of the question of whether there is an alternative, less farreaching and less discriminatory way of achieving the aim pursued. 73 Th is clearly means that the interests of the individual applicant must be taken into account and weighed in the balance and if there is an alternative which aff ects the individual less, than that alternative should be chosen. It is submitted that this test is stricter than the justifi cation and proportionality test as applied by the Strasbourg Court. Moreover, as the objective justifi cation test for indirect sex discrimination is formulated in the same way as the tests for indirect discrimination on the other discrimination grounds covered by EU law, there appears to be no reason why this should not also apply to indirect discrimination on those other grounds, including religion or belief. 74 Or should there be a less strict test in relation to religion and belief? Vickers discusses this issue and writes:
It is arguable that such a high standard of justifi cation is not appropriate in cases of religion and belief discrimination, as it would lead to diffi culties for employers who attempt to Intersentia achieve a fair balance between the diff erent interests identifi ed above. Yet if diff erent standards of justifi cation develop with respect to religious discrimination and gender discrimination this will lead to inconsistencies in treatment as between diff erent grounds of discrimination within European Law. 75 As the Luxembourg Court is generally concerned with a uniform application of EU law, it will want to avoid such inconsistencies and it is, thus, likely to hold that the same standard of justifi cation should be applied to all grounds of discrimination, including religion and belief.
Th ere is another point that would support a strict justifi cation test in relation to religion and belief (and all other grounds on which discrimination is prohibited under EU law): Article 6(1) of Directive 2000/78/EC determines that direct age discrimination can be justifi ed, that such direct discrimination shall not constitute discrimination if the diff erence in treatment is objectively and reasonably justifi ed by a legitimate aim and if the means to achieve that aim are appropriate and necessary. In a number of cases concerning age discrimination, the Luxembourg Court has discussed this objective justifi cation test. 76 In Heyday, the Luxembourg Court stated that Article 6(1) of Directive 2000/78/EC imposes on the Member States the burden of establishing to a high standard of proof the legitimacy of the aim pursued. 77 Th erefore, the Luxembourg Court will not easily accept that a measure which directly discriminates on the grounds of age is justifi ed. 78 Th at a high standard of proof is also required for the justifi cation of genuine occupational requirements in relation to age is confi rmed in Wolf and Prigge. 79 In both Petersen and Prigge, the Luxembourg Court held that Article 2(5), as an exception to the principle of the prohibition of discrimination, must be interpreted strictly and that the terms used in Article 2(5) also suggest such an approach. 80 on other grounds provided for in the anti-discrimination directives. As Henrard mentions:
Th e baseline level of scrutiny of the ECJ tends to be rather high, even for a ground such as age […] whereas there are many more legitimate reasons to distinguish on the basis of age than, for example, on the basis of gender or race. 81 Haverkort-Speekenbrink suggests that the scrutiny might be even higher for other grounds where she writes that 'the fact that the legislature included a general justifi cation clause for only age discrimination may be considered a sign that the ECJ would be more lenient towards this ground compared to other grounds'. 82 Th erefore, all the above arguments support the application of a strict justifi cation test in EU law which would thus lead the Luxembourg Court to scrutinise the proportionality of bans on the wearing of religious symbols more rigorously than the Strasbourg Court oft en appears to do.
A fourth argument in favour of the expectation that the Luxembourg Court is likely to scrutinise justifi cations of bans on the wearing of religious symbols more carefully than the Strasbourg Court can be found in the fact that the Strasbourg Court, as discussed above, leaves a margin of appreciation to the States Parties and thus leaves room for a possible diff erent interpretation in diff erent States, while the Luxembourg Court is generally more concerned with uniform application and interpretation of EU law and there is less scope for a diverse application. 83 Th is diff erence is related to the fact that the two courts were set up for diff erent purposes and have diff erent functions, as Douglas-Scott points out: the Strasbourg Court was set up as a human rights court to protect individuals against human rights abuses by the States Parties, while the Luxembourg Court was established with a much broader jurisdiction. 84 Alidadi also mentions the diff erent roles of these courts and writes that the fact that, according to article 288(3) TFEU:
the EU Directives are binding as to the result achieved justifi es a much more guided case law from the ECJ in the area of religious employment discrimination. Arguments based on the free movement of workers in the private sector, an important objective of the EU, could strengthen the case for clarity of guidance and require a level of uniformity across the Member States. Th e fact that bans on the wearing of religious symbols could impede free movement is another argument in favour of the expectation that the Luxembourg Court will scrutinise justifi cations of such bans very thoroughly. As Haverkort-Speekenbrink writes 'a fi eld in which the ECJ applies the strictest assessment of all is where a diff erence in treatment touches upon the freedom of movement'. 86 Moreover, not only the objective of free movement of workers could be hindered by bans on the wearing of religious symbols at work, other objectives of the EU could be aff ected as well. Recital 11 of the Preamble to Directive 2000/78/EC states that discrimination may undermine the achievement of the objectives of the EU, 'in particular the attainment of a high level of employment and social protection, raising the standard of living, economic and social cohesion and solidarity, and the free movement of persons'. Bans could hinder the achievement of all these objectives: if people cannot wear their religious symbols at work, they might not get a job or they might lose their job and become unemployed and therefore, might not be able to earn enough to maintain a certain standard of living or take part in society and thus they might get isolated from that society. Bans on the wearing of religious symbols in some Member States and not in others might also hinder the freedom of movement of the persons aff ected by these bans. Th is might therefore be another reason why the Luxembourg Court might decide that bans on the wearing of religious symbols are discriminatory and thus prohibited by EU law.
CONCLUSION
In this article, it has been argued that persons who are aff ected by bans on the wearing of religious symbols, if they can get their case referred for a preliminary reference to the Luxembourg Court -and, there is a clear role for advocates/representatives in national cases to raise questions concerning EU anti-discrimination law which could lead to such a reference, as was discussed above -might have a better chance of a successful challenge to such bans in that Court than in the Strasbourg Court. Th is is based on the expectation that the Luxembourg Court will apply a stricter justifi cation and proportionality test than the Strasbourg Court has done in most cases. It is submitted that a stricter application of this test is desirable because it means that the Court will perform a more rigorous balancing of all the interests involved and will give more weight to the importance of the right of the individual who wants to manifest his or her religion through the wearing of religious symbols. Haverkort-Speekenbrink (n 4) 237. See also the same author at 109, where she writes that a more rigorous scrutiny is applied in cases that touch upon the fundamental principle of the freedom of movement.
Court has, in many cases, been rather deferential to the opinion of the State Party without giving attention to the interest of the individual aff ected. Four main arguments have been brought forward to support the expectation that the Luxembourg Court will apply a stricter justifi cation and proportionality test in cases where it is claimed that bans on the wearing of religious symbols constitute a violation of human rights or a breach of anti-discrimination law. First, the EU Charter of Fundamental Rights states explicitly, in Article 52(3), that Union law can provide more protection than that provided by the ECHR and thus the Luxembourg Court does not have to follow the restrictions in the case law on the freedom to manifest one's religion of the Strasbourg Court. Second, the Luxembourg Court has consistently held that restrictions and limitations to individual rights in EU law, including the right to equality and non-discrimination, should be interpreted strictly.
Th ird, EU law does not generally allow for justifi cation of direct discrimination except in certain circumstances prescribed by the anti-discrimination directives, while Article 14 ECHR allows for justifi cation of both direct and indirect discrimination. Th is could already indicate that the EU is stricter in applying the justifi cation test. More support for this can be found in the fact that, in relation to indirect sex discrimination, a strict justifi cation test has been applied. 87 Because the indirect discrimination provisions under all EU anti-discrimination directives are formulated in the same way and because the Luxembourg Court is very likely to want to avoid inconsistencies in EU law, it can be expected that the same standard of justifi cation would be applied to all grounds of discrimination, including religion and belief. Th is is further supported by the Luxembourg Court's case law on age discrimination which shows that, even though justifi cation of direct age discrimination is specifi cally provided for in Article 6 of Directive 2000/78/EC, the Luxembourg Court requires a high standard of proof to fi nd age discrimination justifi ed. If the Luxembourg Court does so in relation to age discrimination, where a fairly wide range of justifi cations are allowed, then this Court would very likely require a high standard of proof for other justifi cations in the anti-discrimination directives. All this supports the argument that the application of the justifi cation test in EU law will be stricter and this stricter application will lead the Luxembourg Court to scrutinise the proportionality of bans on the wearing of religious symbols more rigorously than the Strasbourg Court appears to do.
Fourth, the Strasbourg Court leaves a margin of appreciation to the States Parties, while the Luxembourg Court is generally more concerned with uniform application and interpretation of EU law and there is less scope for a diverse application. Th is reduced scope is compounded by the fact that religious and other forms of discrimination -and bans on the wearing of religious symbols can be seen as suchmay undermine the achievement of a number of the objectives of the EU, including the fundamental principle of freedom of movement.
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See Bilka Kaufh aus (n 72).
Intersentia
All of the above arguments suggest that the Luxembourg Court might well apply a more rigorous justifi cation test and scrutinise claims against bans on the wearing of religious symbols more thoroughly. On the other hand, as Haverkort-Speekenbrink writes about the Islamic headscarf specifi cally, it is not improbable that the ECJ would be very cautious with the issue of the Islamic headscarf. Aft er all, there is a clear approach by the ECtHR on this issue. Th e ECJ might consider that it does not want to get in the way of the ECtHR. In addition, as said, Member States are very sensitive when it comes to this subject. 88 It is submitted that the Luxembourg Court should not be cautious at all with the manifestation of religion or belief through the wearing of religious symbols nor should it follow the Strasbourg Court but, instead, it should apply a strict and rigorous justifi cation and proportionality test to bans on the wearing of religious symbols as this would ensure a better balancing of the interests of individuals in being able to manifest their religion. Or, as Pitt writes:
As many commentators regard the European Court of Human Rights as having taken an unduly narrow view of the protection off ered by Article 9 [ECHR] in relation to claims by employees, if a similar approach is taken to the legal interpretation of the Directive [2000/78/EC], the Directive may be found to have a disappointingly limited impact. 89 Th ere is another reason why it is submitted that the Luxembourg Court should apply a strict justifi cation and proportionality test. Iglesias Sanchez refers to the 'boomerang' eff ect of the EU Charter of Fundamental Rights on the Strasbourg and Luxembourg Courts, where both infl uence each other's case law. 90 If the Luxembourg Court applies a stricter test for both the justifi cation under the EU Charter of Fundamental Rights and under the anti-discrimination directives, this might then lead the Strasbourg Court to scrutinise the justifi cations brought forward by States for bans on the wearing of religious symbols in a more rigorous way. Ahmet Arslan v. Turkey 91 and Eweida and Others v. the United Kingdom 92 could be an indication that the Strasbourg Court is moving in that direction anyway. Especially in Eweida, the Strasbourg Court gave more weight to what is at stake for the individual applicant who wants to manifest their religion through the wearing of a religious symbol. Th is decision contrasted with the way the Strasbourg Court had dealt with its earlier cases on the wearing of religious symbols, where it had been rather deferential to the arguments of the States Parties and aff orded them a very wide margin of appreciation. So, the Strasbourg Court appears to be already moving towards more scrutiny and a stricter justifi cation test and the Luxembourg Court applying such a test could encourage this development.
Th e Luxembourg Court's decisions might infl uence the Strasbourg Court's judgments in another way. If the Luxembourg Court applies a stricter justifi cation test to bans on the wearing of religious symbols and, by doing so, provides more guidance and requires a certain level of uniformity across the EU Member States, this might then be taken by the Strasbourg Court as a very tentative move towards the emergence of a common European consensus in this area, although the Council of Europe has 47 Member States and the EU has only 28. Th e Strasbourg Court might then apply a narrower margin of appreciation and scrutinise justifi cations more closely.
However, a caveat needs to be added, as the 'boomerang' eff ect could also mean that the Luxembourg Court will be infl uenced by the Strasbourg Court's case law in this area. As Loenen points out, the Luxembourg Court could follow the Strasbourg Court and leave some measure of discretion to the Member States in implementing and applying the provisions against religious discrimination. 93 Loenen writes that a deferential approach by the Luxembourg Court could lead to 'widely diverging outcomes of transposing the equality directives in this area: they may come to mean entirely diff erent things in diff erent countries'. 94 As the issue engages sex discrimination as well, a relaxation of the standards in relation to sex discrimination, and subsequently other forms of discrimination, could follow. It is submitted that this would lead to reduced protection against discrimination on all the grounds covered by EU anti-discrimination law and that this is thus not a path the EU or the Luxembourg Court should follow. Avoiding this would, therefore, be another argument for the Luxembourg Court to apply the strict justifi cation test from Bilka Kaufh aus 95 to bans on the wearing of religious symbols.
Th erefore, persons aff ected by bans on the wearing of religious symbols appear to have a better chance of successfully challenging such a ban, both as a breach of the freedom to manifest their religion and as a breach of anti-discrimination legislation, before the Luxembourg Court. Th is leads to a possible anomaly: while the Strasbourg Court is the court specifi cally tasked with upholding human rights, it is the Luxembourg Court that would appear to provide greater protection in relation to manifesting one's religion through the wearing of religious symbols. However, the recent cases of Ahmet Arslan v. Turkey 96 and, more specifi cally, Eweida and Others v. Intersentia the United Kingdom 97 could be an indication that the way the Strasbourg Court deals with such bans might be changing towards applying a more rigorous justifi cation and proportionality test.
It is submitted that both Courts should apply a strict justifi cation and proportionality test to bans on the wearing of religious symbols to ensure that the interests of the person who wants to manifest their religion in this way and the importance of these symbols for this individual are given proper weight when balanced against the interests of the State or private organisations in restricting such manifestations. Th e Luxembourg Court should apply the strict test it employs in sex discrimination cases and the Strasbourg Court should follow Eweida and Others v. the United Kingdom 98 and further develop the stricter justifi cation test used in that case. Th is approach would lead to a stronger protection of manifestations of religion and belief through the wearing of religious symbols in both Courts and thus avoid the anomaly. 97 Eweida and Others v the United Kingdom (n 38).
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